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STUDENT OUTLINE
JAG MANUAL INVESTIGATIONS
TERMINAL LEARNING OBJECTIVE:  Given an appointing order, JAGMAN, and a requirement to assist the appointed investigating officer, advise investigating officers on JAG Manual investigation procedures per JAG 5800.7 and MCO P5800.16.  (0180.05.13)

ENABLING LEARNING OBJECTIVES:

1.  With the aid of the references, and given a JAGMAN investigation, prepare the forwarding endorsement, in accordance with the references. (0180.05.13a)

2. With the aid of the references and given a partially completed JAGMAN investigation, prepare the Investigating Officer's "Findings of Fact", in accordance with the references.  (0180.05.13b)

3.  With the aid of the references and given a partially completed JAGMAN investigation, prepare the Investigating Officer's "Recommendations", in accordance with the references.  (0180.05.13c)

4.  With the aid of the references, list the required steps when briefing the investigating officer, in accordance with the references.  (0180.05.13d)

OUTLINE
1.  REFERENCE.  Chapter 2 of the Manual of the Judge Advocate General of the Navy sets forth principles governing the convening, conduct, and storage of administrative investigations conducted in or by the Department of the Navy under the authority of the reference.     

2.  PRELIMINARY INQUIRY   

    a.  There is a requirement to conduct a preliminary inquiry for all incidents potentially warranting an investigation.

    b.  The preliminary inquiry establishes a tool to determine whether an additional investigation is warranted.  The preliminary inquiry does not have any set format and is normally completed within three working days.

    c.  If the preliminary inquiry should not take more than three days.                                     
3.  RESPONSIBILITY.  An officer in command, who has special court-martial convening authority, is responsible for initiating investigations of incidents occurring within his command or involving his personnel.

    a.  Incidents Involving Marine Corps Personnel.  When any investigation of training or operational incidents causing serious injury or death is required, the commander of the organization the next senior in the chain of command to the organization involved will consider convening the investigation and appointing the investigating officer at that level. 

    b.  No member of the organization suffering the incident, nor any member of the staff of a range or other training facility involved in the incident, shall be appointed to conduct the investigation without the concurrence of the next senior commander.

    c.  If Marine Corps personnel are involved in an incident requiring an investigation, while in an area geographically removed from the parent command, the member's commanding officer shall request investigative assistance from a Marine commander authorized to convene general courts-martial in the immediate area where the incident occurred or the Commander General, Marine Forces Reserve.

4.  GUIDELINES:                                                                       

    a.  Personnel assigned as an investigating officer, shall be those persons who in the opinion of the convening authority are best qualified for the duty by reason of:

(1) Age.

(2) Education.

(3) Training.

(4) Experience.

(5) Length of service

(6) Temperament.

(7) Whenever practical, an investigating officer should be senior in rank to any individual whose conduct is subject to inquiry.

(8) SSgt or above 

5.  COMMAND OPTIONS:  There are four command options.

    a.  Take no action

    b.  Convene a command investigation.

    c.  Convene a litigation-report investigation.

    d.  Recommend a Court or Board of Inquiry.

    e. The option chosen by the command is determined by the purpose of the inquiry, the relative seriousness of the subject under inquiry, the complexity of factual issues involved, the time allotted for completion of the investigation, and the nature and extent of powers required to conduct the investigation.

6.  NO ACTION

    a.  This option is appropriate if the convening authority determines that further investigation would serve no useful purpose

    b.  Superior authority could direct that an investigation be conducted.

7.  Command investigation
    a.  The function is to gather, analyze and record relevant information about an incident of primary interest to the command.

 (1) Examples:  significant property loss (less than $5,000), injury due to misconduct, suicides, flooding, deaths, and fires, etc.

 (2) There are limitations to this type of investigation. 

   (a) These limitations include major incidents, incidents that are likely to result in a claim or litigation against the government, and environmental accidents

8.  LITIGATION REPORT INVESTIGATIONS
    a.  When an incident is likely to result in claims or civil litigation the Convening Authority will:

 (1) Contact the SJA;

 (2) Conduct the investigation under the supervision of the SJA;

 (3) Protect the investigation from those who don’t have a need to know

  (a) Mark the investigation “FOR OFFICIAL USE ONLY:  LITIGATION/ATTORNEY WORK PRODUCT”
  (b) Keep in a filing cabinet marked “FOR OFFICIAL USE ONLY”

9.  COURTS OR BOARDS OF INQUIRY.  An extraordinary incident occurring during the course of official duties resulting:

    a.  In multiple deaths, 

    b.  In substantial property loss, 

    c.  In harm to the environment, 

    d.  Under circumstances suggest significant departure from expected level of professionalism, leadership, judgment, communication, or state of material readiness, or other relevant standard, or;  

    e.  The incident may have the potential of undermining public confidence in the naval service and be accompanied by national press interest or congressional interest.

10.  Convening Order.  The convening order has 4 parts:

    a.  Must be in official letter format addressed from the CA to the senior member of the board or to the investigating officer of a one-officer investigation.

    b.  The contents of the appointing order must recite the specific purposes of the inquiry and contain explicit instructions about its 

 (1) scope;

 (2) time limits (usually 20 days);

 (3) direct the investigating officer to report findings of fact, opinions and recommendations, and,

 (4) contain directions for complying with the Privacy Act, Article 31, UCMJ, and Section 0221b of the JAGMAN.

    c.  A CA may amend the appointing order at any time to change membership, limit or increase the scope of the inquiry, or provide additional instructions.

11.  investigative report

    a.  Preliminary statement

 (1) Informs the convening authority that all reasonably available evidence was collected.

 (2) It also lists:

   (a) any difficulties encountered,

   (b) lack of cooperation from any person involved, and,

   (c) any other information necessary for a complete understanding of the case.

    b.  Findings of fact
 (1) Must be as specific as possible as to:

  (a) Times

  (b) Places

  (c) Persons

  (d) Events

 (2) Each fact must be a separate finding.

 (3) Each fact must reference the enclosure(s) that supports it.

 (4) When recording a finding of fact, it should be written as such:

Example:  “1.  That PFC Smith had a blood alcohol content of .32% by volume.  [Enclosure (1)]”

 (5) Proof of facts:

  (a) May use the most effective means for collecting, analyzing and recording all relevant information

  (b) Any matter that a reasonable person would believe to be authentic, may be included.

 (6) Standards of proof.  When conducting an investigation there are two standards of proof:  Preponderance of evidence and clear and convincing.

  (a) Preponderance of evidence:  An administrative investigation shall arrive at findings of fact, only if

supported by a preponderance of evidence, unless a higher standard is required.


  1 A definition is located at JAGMAN, Appendix A-2-a (2) #11

  (b) Clear and convincing:  Findings of fact relating to the following must be established by clear and convincing evidence


  1 That an injury was incurred “not in the line of duty”


  2 To rebut mental responsibility


  3 To rebut that a UA period of less than 24 hours did not materially interfere with the member’s military duties


  4 To find acts of the deceased may have caused harm or loss of life including the member’s own, through intentional acts

 
  5 A definition of clear and convincing is located at JAGMAN, Appendix A-2-a(1) #2

(7) Evidence
  (a) The investigating officer may not speculate on the causes of an incident.  

          
  (b) Documentary evidence includes evidence in records, documents, letters, diaries, reports, and statements.

 (8) Witnesses not suspected of misconduct or improper performance of duty may have their statements reduced to writing and signed by the witness or certified by the investigator.  Witnesses who are suspected of an offense, misconduct, or improper performance should be advised of Article 31, UCMJ and complete a Suspect's Rights Acknowledgment/Statement form as shown in Appendix A-1-m JAGMAN and should be advised of his rights outlined in Section 0221b, JAGMAN.

(9) Criminal investigative statements taken without this warning shall not be included in JAGMAN investigations.  When a statement relating to the origin, incurrence, or aggravation of a disease or injury is invalid, the member may be provided the warning and asked to reiterate the statement.  If the member elects to provide a statement, it may be included in the investigation.

    c.  Signing and Authentication.  The investigation officer, senior member or, in his absence, the next senior member of a fact-finding body must sign the report.  If there are two members and they cannot agree on findings, fact, opinions, or recommendations, the report must be signed by the senior member.  In a signed, dissenting report, the other member shall state his opposition to the report.

12.  WHEN LINE OF DUTY/MISCONDUCT DETERMINATIONS ARE REQUIRED:

    a.  Line of duty/misconduct determinations are required in each case that a member of the Naval service incurs a disease or injury that might result in a permanent disability, or that results in a member's physical inability to perform duty for a period exceeding 24 hours as distinguished from a period of hospitalization for evaluation or observation.

    b.  Any person, prior to being asked to sign any statement relating to the origin, incurrence, or aggravation of any disease or injury that he has suffered, shall be advised of his right not to sign such a statement.

13.  WHAT CONSTITUTES LINE OF DUTY:                                    

    a.  General.  Injury or disease incurred by naval personnel while in active service will be considered to have been incurred in the line of duty except when incurred under one or more of the following circumstances:

    b.  As a result of the member's own misconduct.

    c.  While avoiding duty by deserting the service.

    d.  While absent without leave and such leave materially interfered with the performance of required military duties.

    e.  While confined under sentence of a court-martial that included an unremitted dishonorable discharge.

    f.  While confined under sentence of a civilian court for a felony offense.

14.  WHAT CONSTITUTES MISCONDUCT                                   

    a.  Misconduct is more than just inappropriate behavior.  Any injury or disease is the result of a member's misconduct if it is either intentionally incurred or is the result of grossly negligent conduct that demonstrates a reckless disregard for the foreseeable and likely consequences.  Simple or ordinary negligence, or carelessness does not constitute misconduct.  The fact that the conduct violated laws or regulations or is engaged in while intoxicated, does not, of itself, constitute a basis for misconduct determination.

    b.  Presumption.  An injury or disease suffered by a member of the Naval service is presumed not to be the result of misconduct.  Clear and convincing evidence is required to overcome this presumption.

16.  RELATIONSHIP BETWEEN MISCONDUCT AND LINE OF DUTY:
    a.  General.  Misconduct can never be in the line of duty.  A finding or determination that an injury was incurred as a result of the member's own misconduct must be accompanied by a finding or determination that the member's injury was incurred not in the line of duty.  It is permissible to find that an injury was incurred not as a result of misconduct and not in the line of duty.  

    b.  Possible Findings.  There are only three possible findings:

 (1) In the line of duty and not due to the member's own misconduct.

         (2) Not in the line of duty and not due to the member's own misconduct.

         (3) Not in the line of duty and due to the member's own misconduct.

17.  MENTAL RESPONSIBILITY.  A member may not be held            responsible for his acts and their foreseeable consequences if, as the result of mental defect, or derangement, he was unable to comprehend the nature of such acts or to control his actions.

    a.  Presumption.  In the absence of evidence to the contrary, it is presumed that all Marines are mentally responsible for their acts.  Should a question of mental responsibility be raised the investigation must clearly and convincingly establish the Marine's mental responsibility before an adverse determination can be made.  

    b.  Suicide Attempts.  A bona fide suicide attempt, as distinguished from a suicidal gesture, is considered to create a strong inference of lack of mental responsibility.

    c.  Intoxication.  In order for intoxication to be the basis for misconduct there must be a clear showing that the member's physical or mental faculties were impaired due to intoxication at the time of the injury and the extent of such impairment may be produced by alcohol, a drug, or inhalation of fumes, gasses, or vapor.

    d.  Alcohol and Drug Induced Disease.  Inability to perform duty resulting from disease directly attributed to a specific, prior, proximate, and related intemperate use of alcohol or habit-forming drugs is the result of misconduct.  However, time spent in evaluating habituation without specific inability to perform duty shall not be charged as time lost due to misconduct.

    e.  Refusal of Treatment.  If a member refuses to submit to medical, surgical, or dental treatment, any disability that results from that refusal is incurred as a result of the member's own misconduct.

    f.  Venereal Disease.  Any disability resulting from venereal disease is not due to misconduct if the member had complied with regulations requiring him to report and receive treatment for such disease.

18.  HOW LINE OF DUTY/MISCONDUCT DETERMINATIONS ARE
         TO BE RECORDED:                                                          

    a.  Entry in Health or Dental Records.  A fact-finding body need not be convened and a report need not be forwarded to the JAG concerning misconduct and line of duty when, in the opinion of the medical officer, and the commanding officer agrees, the injury or disability is not likely to result in a permanent disability, and was incurred in line of duty and not as a result of the member's own misconduct.  Entries to this effect have been made in the member's health or dental records.

    b.  The medical officer and the commanding officer concur that the injury or disease was incurred in the line of duty and not as a result of the member's own misconduct.

 (1) In the opinion of the medical officer, a permanent or permanent partial disability will likely result.

    c.  JAGMAN Investigations.  A command investigation must be convened and the convening authority must make findings concerning misconduct and line of duty in any case that:

 (1) The injury was incurred in such a way that suggests a finding of misconduct and a finding of not in the line of duty might result.

 (2) There is a reasonable chance of permanent disability, and the convening authority considers an investigation essential to ensuring an adequate official record of the injury.

 (3) The injured member is in the Naval Reserve or the Marine Corps Reserve and the commanding officer considers the appointment of a command investigation the appropriate means to ensure adequate official record is made concerning the circumstances surrounding the incident.

19.  ACTION BY CA AND REVIEWING AUTHORITIES ON THE RECORD:
    a.  Reviewing and Forwarding.  Each reviewing authority will include information on actions taken or to be taken in the case but not contained in the record or previous endorsements.  Convening and review authorities shall transmit the report by endorsement.  The endorsement will generally:

 (1) Forward the record commenting that it contains no matter of direct official interest.

 (2) Return the record for further inquiry or corrective action, noting any incomplete, ambiguous, or erroneous action of the fact-finding body or prior review authority.

 (3) Forward the record setting forth appropriate comments, and recording approval or disapproval, in whole or in part, on the proceedings, findings, opinions, and recommendations.

20.  ENDORSING AND FORWARDING THE LINE OF DUTY/ MISCONDUCT


    a.  In endorsing a command investigation involving line of duty/misconduct the convening authority must specifically comment on the line of duty/misconduct opinion and take one of the following actions:


 (1) If the convening authority concludes that the injury or disease was incurred "in the line of duty" and "not due to the member's misconduct," that will be expressed (even if the convening authority's opinion is different from that of the investigating officer).

 (2) If, upon review of the report, the convening (or higher) authority believes that the injury or disease was incurred "not in the line of duty" and "due to the members misconduct" the following action must be taken:

  (a) The member must be informed of the preliminary determination, and;

  (b) The member must be given opportunity to review the investigation and given reasonable opportunity (10 days) to submit any desired information that might convince the convening authority otherwise.

  (c) If, the member submits any information, that information shall be attached to the record, or;

  (d) If after 10 days elapses, and the member does not submit any information, the convening authority will note that fact in the endorsement.

21.  ROUTING COMMAND INVESTIGATIONS:                       

     a.  Upon completion of the endorsement, the convening authority forwards the original investigative report through the chain of command to the General Court-Martial Convening Authority over the convening authority.


    b.  One complete copy of the investigation should be forwarded with the original for each intermediate reviewing authority (additional copies are required in death cases).

    c.  Advance copies are required in the following cases:

 (1) For command investigations involving injuries and deaths of naval personnel or damage to Government property (excluding aircraft), send the advance copy to the Commander, Naval Safety Center.

REFERENCE:

JAGMAN 5800.7C W/CH 3

JAGMAN INVESTIGATION HANDBOOK
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