PAYDAY LOANS, COMMON SENSE, AND THE LAW

What is payday lending?

Payday lending is nothing more than using checks as a means of making short- term loans for excessively high interest rates. 

Here’s a typical transaction: You write a check for $200.00 to the payday lender. He gives you back only $170 and promises not to attempt to cash the check until your next payday, at most two weeks away. In other words, you have just paid $30 to borrow money for two weeks. Or, put another way, you paid 15% interest for a two-week loan. Figured out on an annual basis, this interest rate is three hundred and ninety percent (390%)!!!

Three hundred and ninety percent interest, is that legal?

No, it is not legal under North Carolina law. 

The payday loan constitutes lending, just like any other loan. It is not mere check cashing. An official opinion of the Attorney General of North Carolina states that a check casher who knowingly takes a nonsufficient funds check, charges a fee, and promises to withhold that check from deposit until payday, has made a loan.   Such a transaction is still a loan, even if the check casher attempts to avoid that conclusion through "any device, subterfuge, or pretense whatsoever."  (Attorney General Opinion of 24 January 1992)

The payday loan must meet the requirements of any other loan; that is, the lender must be licensed, and must make disclosures in accordance with the Federal Truth in Lending Act (15 USC 1601 et seq). These disclosures include the rate of interest (e.g. 390% in the above example), and must advise of the total cost of interest (e.g., $30 in the above example). Most importantly, the interest rates on any North Carolina loan cannot exceed the state’s maximum annual rate of thirty six percent. Thus, even if the payday lender meets all the other requirements, the transaction does not comply with state law because the interest rate is far, far too high.   

North Carolina General Statute title 53, Article 15 [North Carolina Consumer Finance Act] and North Carolina General Statute chapter 24 regulate lending and interest on loans. Advances and installment loans may not exceed sixteen percent per annum unless made by a licensed lender under the Consumer Finance Act. In accordance with section 53-173, persons so licensed may make loans of $3,000 or less at a maximum rate of thirty six percent per year on the first $600 and fifteen per cent per year on any balances over $600. Section 53-166 provides that violations of the North Carolina Consumer Finance Act shall be a crime, a class 1 misdemeanor. Furthermore, the law provides that loans in violation of the Consumer Finance Act “shall be void and the licensee or any other party in violation shall have no right to collect, receive or retain any principal or charges whatsoever with respect to such loan.”  

Was payday lending ever legal in North Carolina?

Yes. In 1997 North Carolina enacted a statute that authorized and regulated payday lending in this state. [NC General statutes 53-275 through 289.] The authorization, by its own terms, was set to expire 31 July 2001. After a month delay to allow additional debate, the North Carolina legislature allowed the payday loan authorization to expire on 31 August 2001. 

The legislature did not renew the authority to conduct payday lending, in part because, during its inspections, the North Carolina banking commission found 

8,911 violations by payday lenders (Office of the Commissioner of Banks, Report to the General Assembly on Payday Lending, February 22, 2001.)

If payday lending is illegal under North Carolina law, how come I have seen  payday lenders in operation near Camp Lejeune? 

Historically, there have been three methods payday lenders employ to avoid the prohibitions of North Carolina law. 

First, some payday lenders try to disguise their loans, claiming that they are really purchases for which the consumer only incidentally writes the check for greater than the purchase amount. For example, the payday lender might claim that the consumer is purchasing a twenty dollar “coupon” to obtain discounts on merchandise listed in a catalogue and just so happens to write the check for $80.00 over the coupon amount. The payday lender then claims that the twenty dollars is not the interest on the loan, it is the purchase price of the coupon. These lenders fail to explain why all of their customers just so happen to write their checks for $80 over the purchase amount. Further, they argue that delay deposit feature, which is highly advertised, is not a loan; delayed presentment of the check to the customer’s bank is merely an internal business practice to decrease the incidence of bounced checks. In the late nineties, two of these establishments, Easy Money Catalog Sales and North Carolina Catalog Sales, were placed off limits by the Commanding General, Marine Corps Base Camp Lejeune and thereafter ceased doing business in Jacksonville. 

Secondly, some payday lenders may claim that they are not making loans at all; rather, they are simply cashing checks. They claim that the highly advertised delay deposit feature is not a solicitation to make a loan. These payday lenders may require the consumer to sign some statement saying that he has funds in his account to cover the check, even after the consumer tells them that just the opposite is true. Consumers of such payday lenders are likely to be reassured verbally by the payday loan employee, who will tell them not to worry, the check won’t be deposited until the consumer’s payday. These payday lenders may claim that their customers pay high fees not to borrow money, but for the convenience of cashing a check at their storefront. With the prevalence of debit cards, conveniently located banks, and free check cashing on base, this explanation makes little sense.  

The third method used to evade the requirements of the North Carolina Consumer Finance Act has been the claim by payday lenders that they are really out of state banks that can be regulated only by federal law and are therefore exempt from North Carolina law. Indeed, there is a Federal law (12 USC 1831d) that provides that states cannot limit the interest rates imported by out of state banks. Relying on this law, payday lenders therefore maintain some business relationship with one or more out of state banks. They then claim that, under Federal law, if the interest rate was lawful where the lending bank was located, the lending bank can import that rate into North Carolina.   

Are payday lenders that are chartered in other states exempt from North Carolina usury law as the payday lenders claim? 

The North Carolina Commissioner of Banks says no. 

On 22 December 2005, the North Carolina Commissioner of Banks ruled on such a claim of Advance America, one of North Carolina’s largest payday lenders, with over one hundred storefronts across the state. The Commissioner of Banks determined that Advance America’s business relationship with an out of state bank did not exempt it from North Carolina law. (click here for text of opinion) The Commissioner of Banks looked to the Federal Deposit Insurance Corporation (FDIC) which is charged with interpreting the Federal law in this area. The FDIC chose not to adopt a rule that would have interpreted the statute so as to exempt payday loans from state regulation.     

The Commissioner of Banks directed Advance America to cease and desist all operations in the state. This ruling has potentially widespread application, as other payday lenders may make the same claim to be exempt from North Carolina law.  Advance America is expected to appeal this ruling.  

What are the requirements of the Truth in Lending Act?

     Like any other lender, payday lenders must comply with the requirements of the Federal Truth in Lending Act (15 USC 1601 et seq). That is, they must conspicuously and in writing disclose the annual interest rate and the total finance charge to the consumer.  Additionally, there are state and Federal rule that limit the tactics that the payday lender can use to attempt to collect a delinquent debt. 

What Federal and State laws limit the tactics that people can use when trying to collect debts?    

The Federal Fair Debt Collection Practices Act (15 USC 1692 et seq) places limits on the tactics that a “debt collector” can use. As defined in this statute, a debt collector is some person or business entity whose principal business is collecting debts for some one else. In other words, the law applies to people hired to collect some one else’s debts. It does not apply to individuals trying to collect debts owed to them.  

North Carolina has two different statutes that apply to people attempting to collect debts. One of them, like the Federal law, applies to debt collection agencies  (North Carolina General Statutes 58-70-1 through 58-70-130). The state also has statutes that limit the activities of people and entities other than debt collection agencies that are engaged in collecting debts. (North Carolina General Statutes 75-50 through 75-56) 

What do these debt collection laws prohibit? 

      In general, these laws prohibit all unfair and deceptive means of collecting debts. For example, debt collectors are prohibited from threatening to arrest you for failure to pay the debt, from harassing you repeatedly over the phone, and from threatening to take any action that they cannot lawfully take. [The NC Court of Appeals, in Harris v Hinson, 87 NC App 148, 360 SE 2d 118 (1987)] declared that garnishment is not authorized in North Carolina for ordinary consumer debt].  They are prohibited from contacting your command to collect the debt, or threatening to do so.  Any waiver or permission you give to the payday lender to call your CO is ineffective unless signed after default. Thus, any permission you give on the application form to allow the payday lender to call your employer or command has no legal effect whatsoever. At that point you have not even obtained the loan, let alone defaulted on it. In fact, an application containing such a phony waiver is an indication that the payday lender either doesn't know, or doesn't care, about state debt collection rules. 

If I can’t pay my bills with funds on hand, why shouldn’t I get a payday loan?

      If you can't meet your monthly financial obligations, the payday loan will only make your problems worse. Those bills will be back next month, and you will have even less money to pay them with because of enormous fees to the payday lender. Let’s face it; a loan of 390% or more is just not helpful. 

     Perhaps you are thinking that you will only use the payday loan once and then be through with it. In fact, it is likely that you will be writing another payday loan check to cover the first one, and then another to cover the second check, in a downward spiral of debt and borrowing. A 2004 survey of service members who used payday loans concluded that, on average, almost five more checks are written to cover previous payday loan checks. Numerous studies, including studies done in North Carolina, Indiana, and Oklahoma, and Iowa have reached the same conclusions: a large majority of payday loan customers wind up getting additional loans to pay for prior loans, and that the typical customer obtains several payday loans in this downward spiral.        

     You should also be aware that, if the check is returned from your bank for insufficient funds, your bank is likely to charge you additional penalties. And these penalties can add up so as to cause other outstanding checks to bounce, which will cause more penalties, which can cause even more checks to bounce, and so on. 

Isn’t writing a bad check a crime?

     It can be, depending on the circumstances. 

    Article 123a of the Uniform Code of Military Justice (UCMJ) [10 USC 923a] provides that it is a crime for you to write a check with intent to defraud or deceive and knowing that you do not and will not have sufficient funds in your bank for payment when the check is presented to your bank. “Intent to defraud” means an intention to mislead through a false misrepresentation; such as falsely misrepresenting that you have sufficient funds in your account to cover the check. You may argue that you don’t currently have funds in your account, but believe you will when the check is deposited on your payday and that therefore your conduct does not meet one of the requirements necessary for conviction. This argument tends to be undercut if the check is presented to your bank on payday and it is still returned for insufficient funds. You may further argue that there is no intent to defraud or deceive because you are did not represent that you had sufficient funds in your account; only that you would on your payday. On the other hand, you should watch out for the payday lender that requires you to sign a statement indicating that you do currently have funds in your account –a false statement-before it will give you the loan.

     UCMJ Article 134 prohibits a range of misconduct, some of which is specifically explained in an Executive Order, the Manual for Courts Martial. Part IV, paragraph 68 of the Manual for Courts Martial explains the crime of dishonorable failure to maintain funds to cover checks you have written. No intent to deceive is necessary for conviction of this offense, and the accused need not know that he had insufficient funds at the time the check was written. Rather, the gist of this offense lies in the conduct of the accused after the check is written. Mere negligence in maintaining bank balance is insufficient for conviction. The accused’s conduct must be characterized by “deceit, evasion, false promises, or other distinctly culpable circumstances indicating a deliberate nonpayment or grossly indifferent attitude towards one’s just obligations.”

     In the absence of extraordinary circumstances, your desperate and foolish conduct in writing a bad check to a payday lender is unlikely to result in criminal prosecution. However, a good rule of thumb is never to write a check that you do not have sufficient funds to cover at the time the check is written. Follow that rule and you can be sure that your check writing will not lead to prosecution.  

If I shouldn’t get a payday loan to resolve my financial problems, what should I do instead?

First of all, don’t overextend your credit to such a degree that you are so desperate as to even consider a payday loan. Spend wisely, or not at all. Remember the value of putting a little money away for a rainy day. Avoid all those enticing, but expensive, high interest purchases of computers, cars, and other property or services.  

If you are already financially overwhelmed, and it’s too late for preventative measures, use resources available. Some suggestions are listed below:


          -Many installations, including Camp Lejeune, have a financial counseling service. Use this service. 

          -The Navy and Marine Corps Relief Society (NMCRS) may be able to help. The NMCRS can, in many cases, provide no-interest loans to assist service members and their families. They can also provide budget counseling. 

          -Review your most pressing debts-the ones that are making you think about getting a payday loan- with a legal assistance attorney. Service members and their dependents tend to exaggerate the dangers lurking for failure to pay a debt. They may perceive a threat of arrest or criminal prosecution or wage garnishment or harm to the military career where none exists. They may perceive an imminent danger of repossession or eviction where such actions are not imminent at all, or where substantial legal procedures must be complied with to take such actions. It may also be that the creditor or debt collector is threatening to make you pay collection or legal fees that cannot lawfully be collected. In short, the legal assistance office may be able to assist you in getting an accurate appraisal of the dangers associated with a failure to pay a debt. 

          -The legal assistance attorney, or the financial counselor, or the NMCRS may also be able to work out a repayment plan to pay the creditor over time. Sure, the creditor or debt collector is demanding payment immediately. However, when they realize that you don’t have any property to seize, that garnishment of wages is not an option, that there may be other difficulties associated with getting a court judgment against you, and that you just don’t have the money now and can’t reasonably get it, they may be willing to settle.  

          -The payday loan is, by far, the most costly loan you can possibly get. You should therefore explore other means of borrowing: a consolidation loan, a loan from a reputable bank or credit union, obtaining bounced check protection at your bank or credit union, or even paying the debt with a credit card instead of a payday loan. And don’t forget friends and relatives, who may be willing to help you out in a pinch.

          -Consider other means of obtaining funds without a loan and methods of reducing your debts. Can you or your spouse take on additional employment? Can you sell off some property?  Is a cash advance of your military pay an option? 

Can you move into a lower cost residence? Do you really need the deluxe package of cable television and internet service? Do you have any high interest, pre-service loans that you can reduce to six percent under section 527 of the Service member Civil Relief Act? [10 USC app 527]     

          -Consider bankruptcy proceedings. To be sure, bankruptcy is a drastic action, not to be taken lightly. However, a dire financial situation may call for a drastic measure to fix it.  Discuss the matter with qualified counsel to determine whether bankruptcy is appropriate for your situation. Certainly, bankruptcy can have an adverse effect on your credit worthiness and ability to obtain future loans. However, failing to pay debts on time or defaulting on your financial obligations will also have an adverse affect on your credit rating, and these actions-unlike bankruptcy- do not have the offsetting benefit of making those debts disappear. The whole point of bankruptcy law is to provide a means of assisting debtors to resolve acute financial problems and to give them a fresh financial start. Maybe a fresh start is what you need. 

         The fact of the matter is that you should explore all of your options before taking out a payday loan.   

If I am having a problem with a payday lender, who can I complain to? 

     Your legal assistance office.  The mission of the legal assistance office is to aid service members and their dependents concerning civil legal problems and concerns. The legal assistance office can provide confidential advice from a licensed attorney. If, and only if you desire to do so, you can make a statement outlining your experiences with a payday lender. Such statements can be forwarded to other agencies, or to assist in presenting a case before the Armed Forces Disciplinary Control Board (AFDCB). That entity consists of a group of senior officers that make recommendations to the installation commander about whether to put a business off limits to military personnel or to take any other remedial action against a business.     

     The Installation Inspector. The Inspector collects complaints on a variety of topics. At Camp Lejeune, the Inspector is also the senior member of the AFDCB. 

     The North Carolina Attorney General. The state Attorney General is responsible for law enforcement, including enforcement of consumer protection laws, and for taking action against payday lenders who violate the law. In the past, the Attorney General has taken action against several payday lenders. For your convenience, on line forms are available for the purpose of making such complaints. http://www.ncdoj.com/consumerprotection/cp_complaints.jsp
The NC Attorney General has even hired a specialist whose sole job is to act as the consumer affairs liaison to armed forces personnel. Contact:  David Fox (919) 716-6000 dfox@ncdoj.gov
     Your elected representatives. You can advise your state and Federal elected representatives of you opinion and any pertinent personal experience with payday lenders. North Carolina continues to hear proposals to authorize or regulate payday lending.  Another option is to follow the example of Georgia, and specifically prohibit the practice, making it a crime.  There is also considerable interest in the topic of payday loans at the Federal level.  
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